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OPINION

Appellant, Frederick Lee Knotts, was charged by indictment with delivery of more
than 1 gram, but less than 4 grams, of cocaine. After hearing the testimony of witnesses, a
jury found appellant guilty. The jury subsequently determined appellant to be a habitual
offender and assessed his punishment at confinement in the state penitentiary for life.
Appellant raisestwo points of error challenging the sufficiency of the evidence and alleging

adenial of due process. We affirm.



On September 11, 1999, Houston Police Officer David Bearden was working as an
undercover narcoticsofficer. WhileBeardenwasdrivingaongacity streetlooking for street
dealers, hesaw aman, Tea zieRandall, standing near the curb. Bearden pulled up tothecurb
and asked Randall where he could buy some*“weed.” Randall got in Bearden’s pickup truck

and the conversation quickly diverted from marijuanato cocaine.

Bearden told Randall that he would purchase $50 of cocaine if he could get it
“wholesale.” Beardenwasdirected to driveto anearby house. Randall got out of Bearden's
car and went to the door, but returned after learning the occupant did not have enough
cocaine on hand to complete the transaction. Bearden wasthen directed by Randall to drive
to another location where they came upon appellant sitting in an automobile. Bearden gave
Randall the money. Randall approached appellant and spoke to him ashort while. Randall
returned to Bearden with the money and said appellant wanted to move to another location

to complete the sale.

Bearden drove, as instructed, to the parking lot of a nearby convenience store.
Appellant followed in his car and parked nearby. Randall exited Bearden’s truck with the
money and walked over to appellant’s vehicle. Bearden watched as Randall got in
appellant’s vehicle; the two men appeared to make an exchange. Randall then exited
appellant’s car and returned to Bearden's truck with four “rocks’ of crack cocaine. As
Bearden was inspecting the contraband, appellant got out of his vehicle, walked up to
Bearden's window, identified himself as “Fred,” and assured Bearden the cocaine was
“good.” Appellant aso gave Bearden his pager number and told him to call when he needed

more cocaine.

In his first point of error, appellant contends the evidence of delivery is legally
insufficient because Bearden did not see an actual transfer of contraband between appellant
and Randall. Inreviewingthe evidencefor legal sufficiency, weview all theevidenceinthe
light most favorabl eto the verdict and determinewhether any rational trier of fact could have

found the essential elements of the crime beyond a reasonable doubt. Jackson v. Virginia,

2



443 U.S. 307, 319 (1979); Rojasv. Sate, 986 SW.2d 241, 246-47 (Tex. Crim. App. 1998).
We do so whether the case was proven by direct or circumstantial evidence. Houston v.
Sate, 663 S.W.2d 455 (Tex. Crim. App. 1984).

While the State offered no direct evidence that appellant possessed the cocaine
delivered to Officer Bearden, the record contains much circumstantial evidence bearing on
theissue. For example, Bearden saw what appeared to be an exchange between appellant
and Randall. Moreover, after the apparent exchange, appellant assured Bearden that the
cocaine he had just purchased was “good.” Further, appellant told Bearden to call himiif he
needed more cocaine. We find arationa jury could logically deduce from this evidence
beyond a reasonable doubt that appellant delivered the contraband at issue. Accordingly,

appellant’ sfirst point of error isoverruled.

In his second point of error, appellant contends he was denied due process when one
of hispotential witnessesrefused totestify duetointimidating threatsof prosecution. During
the presentation of his defense, appellant attempted to call Tealzie Randall as a witness.
However, the record suggests that Randall had also been charged with delivery of cocaine
and had pled guilty with a stipulation that he committed the offense with appellant. When
Randall was called as a witness, the trial judge conducted a hearing outside the jury’s
presence.

THE COURT: AreyouthesameMr. Randall who
the officers have alleged was present the night that this actually
was supposed to have occurred?

THE WITNESS: That’sright.

THE COURT: All right. After listening to Mr. —
the officer’s testimony — and not saying whether | believe or
disbelieveit —but I think you' re placing yourself in the position
— | don't know what your testimony is going to be. But you
might be subject to being —the district attorney filing on you for
committing perjury if you testify to something different than
what the officer testified to, and I’m not saying whether that’s
right or wrong. Just giving you your rights. Y ou do not haveto
testify. But I’ve got a lawyer standing by here who would be
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glad to talk to you about your rights. You want to talk to him
about it before you testify?

THE WITNESS: Which one?
THE COURT: Sir?

No, thislawyer here representsthe defendant. He
can't represent you. That might be a conflict of interest. You
understand what I’ mtelling you? They may be filing on you for
acriminal offenseif you testify to something different fromwhat
the Sate thinks occurred.

[THE STATE'SATTORNEY]: May I?

THE COURT: | want to be sure he understands
what I'm telling him first.

THE WITNESS: Yeah, | understand.

THE COURT: Do you want to waive your Fifth
Amendment right and go ahead and testify? I’ve got alawyer
standing here that can talk to you about that if you want to talk
to alawyer about it.

THE WITNESS. Weéll, I'm just going to tell
what —

THE COURT: Sir?

THE WITNESS: | was just going to tell what
happened.

THE COURT: Waéll, I'm not interested in what
happened. |I'm interested in protecting your rights. And if you
say something different than the police say happened, they most
likely are going to file on you for perjury. You'll be indicted.
If you think you can fight that — | mean, I’m not saying who's
right or who's wrong. | just want to be sure — | want you to
know you place yourself in a position where you could have
criminal charges result fromit by testifying. You do not have
to testify if you've exercised your Fifth Amendment privilege.
If youwant to testify, you can waivethat. Y ou can certainly tell
whatever youwant to say. | just want to be sure you understand
that.

THE WITNESS: Okay.
THE COURT: Do you want to testify?
THE WITNESS: Right.
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THE COURT: All right. You want to give up
your Fifth Amendment right and testify?

THE WITNESS: Right. Right.
THE COURT: All right.

[THE STATE'SATTORNEY]: Judge, when he
and | spoke this morning, he did not seem to comprehend what
an along with stipulation is* And | think that — I’'m not sure
how he can give up hisFifth Amendment right without someone
explaining —

THE COURT: I'vetried to explain to him if he
testifies something contrary to what he' sdone before, he may be
filed on for sure. And|’vegot alawyer. He says he still wants
to testify, and that’s al | can do.

Do you understand that? Mr. Randall, you
understand?

THE WITNESS: | don't understand what you' re
saying. If | testify, that they’ll —

THE COURT: Asl understand, from listening to
the prosecutor and having listened to the police, that you have
signed some statements indicating an along with stipulation. |If
you would now get on the stand and deny that, they could fileon
you for perjury.

THE WITNESS: But | talked to my lawyer. He
saw the papersthat | had signed.

THE COURT: I'mgoingto—I"mjust telling you
what can happen if you testify, and that’s why you might want
to talk to anindependent lawyer about your rightsif you want to.
And I’ ve got one standing by to talk to you if you want to talk
to that person. Y ou can give up that right though and testify.

[THESTATE SATTORNEY]: Andifyouwould
explain he’s on probation out of this court, if heisfiled on for

! When more than one defendant is charged with an offense, the first defendant to enter anegotiated
plea will frequently, as part of the agreement, make a judicial confession that he committed the offense
“along with” his codefendant. This defendant is then effectively precluded from later testifying on behalf
of hiscodefendant in amanner that would absol ve the codefendant of all responsibility for thecrime, because
doing so would subject him to possible prosecution for perjury.
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a new offense, they will also be filing a motion to revoke his
probation.

[APPELLANT’SCOUNSEL]: Judge, | think al
of this— I mean, that’s all trying to explain to thisguy; butit's
untruthful testimony —

THE COURT: Okay. | know — and I’'m not
saying what’ s truthful and what’s not truthful. | don’t think —
Mr. Justin, would you talk to him and explain to him?

MR. JUSTIN [appointed counsel]: Canl takehim
out in the witness room?

THE COURT: Sure.
Go in the witness room and talk to him.
(Brief recess.)

THE COURT: Allright. Bring Mr. Randall back
to the stand.

THE COURT: You are Mr. Tedlzie Randall; is
that right?

THE WITNESS: Right.

THE COURT: Mr. Randall, you talked to a
lawyer now. Y ou may testify if you want to testify, or you may

claim your Fifth Amendment right if you do not want to testify.
What do you want to do?

THE WITNESS: | believe I’'m going to have to
take the Fifth.

THE COURT: You want to take the Fifth
Amendment?

THE WITNESS: Right.
THE COURT: You do not want to testify then?

THE WITNESS:. No, because they —if | testify,
they said they’ll revoke my probation.

THE COURT: Wéll, | can’'t go into that. You
want to invoke your Fifth Amendment privilege or not? That's
al | want to know.



THE WITNESS:. Right.
THE COURT: All right.

(emphasis added).

A court has no obligation to caution a witness regarding the perils of perjured
testimony. A court may, intheinterest of fairnessto awitness, caution the witnesswhen he
is unwittingly incriminating himself or, due to unusual circumstances, is likely to commit
perjury. Safari v. Sate, 961 S.W.2d 437, 443 (Tex. App.—Houston [1* Dist.] 1997, pet.
ref’d, untimely filed). The better practice, however, isfor atrial court not to admonish a
witness of the inherent risks in testifying because such warnings may infringe upon an
accused’ sright to due process. Id. at 444. In other words, what the trial court intendsas a

hel pful admonishment may be perceived by the putative witness as a coercive threat.

Here, the witness was repeatedly warned by the trial judge that if his testimony
deviated from that given by the police officers, he would likely be prosecuted for perjury.
Perjury isnot defined, however, astestimony contradi cting the State’ stheory of prosecution;
rather, perjury iscommitted only when awitness, with intent to deceiveand with knowledge
of the statement’ s meaning, makes a false statement under oath. TEX. PEN. CODE ANN. §
37.02 (Vernon 1994). Thus, we find the “admonition” given by the trial court was
erroneous. The error was compounded further when the State’s attorney reminded the
witness that he was serving a probated sentence; if the Statefiled perjury charges, it would
also fileamotion to revoke probation. To what extent the State' s attorney was motivated
by charitable concern for the witness we cannot tell, but the tactic could reasonably be
interpreted as a naked threat intended to intimidate the witness and prevent him from
testifying.

There is no constitutional right to knowingly present, offer, or rely upon perjured
testimony. Wealso recognizethat awitnesswho makesinconsi stent statementsunder oath,
both of which cannot be true, has necessarily committed perjury. TEX. PEN. CODE ANN. 8§

37.06 (Vernon 1994). Moreover, the witness may be prosecuted for perjury without the
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need of proving which of hisstatementsisfalse. 1d. Further, wherethereis probable cause
to believe perjured testimony has been offered in evidence, the State hasaduty to zealously
prosecute the offense whether perpetrated by a witness testifying on behalf of the State or
thedefense. Nevertheless, the primary function of atrial isto ascertain thetruth. Whiletwo
conflicting statements cannot both be true, logic does not dictate that both arefalse. Thus,
awitness is not disqualified from impeaching his previous testimony. The witness, for
example, may have had achange of heart, repented of hisprevious prevarication, andisnow
prepared to tell the truth even at the risk of incriminating himself. Thetask of determining

whether the witness is truthful rests, as aways, with the trier of fact.

There is no bright line of demarcation between proper and improper perjury
warnings. Davis v. Sate, 831 SW.2d 426, 438 (Tex. App.—Austin 1992, pet. ref’' d).
Whether such admonitionsviolate adefendant’ sright to due processrests ultimately on the
facts of each case. 1d. If acourt undertakesto give a perjury admonition, however, it must
be administered cautiously and judiciously. 1d. Here, we find the tenor and persistence of
the warnings were improper. See Webb v. Texas, 409 U.S. 95, 98 (1972) (holding lengthy
admonitionsregarding the dangers of perjury may “drive’” awitness from the stand thereby

depriving the accused of due process).

Having found error, we are obliged to conduct a harm analysis. All error, even
constitutional error, is subject to a harm analysis unless it rises to the magnitude of
“structural error.” Cain v. Sate, 947 SW.2d 262 (Tex. Crim. App. 1997). The United
States Supreme Court has included within the ambit of “structural error,” the tota
deprivation of theright to counsel at trial, ajudge who isnot impartial, unlawful exclusion
of membersof the defendant’ sracefrom thegrand jury, theright to self-representation, and
the right to a public trial. Arizona v. Fulminante, 499 U.S. 279 (1991). Thus, the error
presented hereisnot “structural error.” Theerror is, nevertheless, constitutional error, and
we are obliged to reverse the conviction unless we can ascertain beyond areasonabl e doubt

that the error did not contribute to the conviction or punishment. TEX. R. APpP. P. 44.2(a).



Here, therecord demonstratesthat despite the coercivenature of theadmonitions, the
witness persisted in waiving his Fifth Amendment privilege. Only after the witness
consulted with appointed counsel did he decide not to testify. Thus, while we find the
admonitions were improper, we aso find beyond a reasonabl e doubt that the warnings did
not “drive” Mr. Randall from the witness stand; thus, appellant’ s right to due process was
not infringed. Rather, the record indicates the witness exercised his Fifth Amendment
privilege only after being privately counseled by an attorney outside the presence of thetrial
court and prosecutor. The accused’ sright to compel testimony never overridesawitness's
right against self-incrimination. Safari v. Sate, 961 SW.2d 437, 442 (Tex. App.—Houston
[1% Dist.] 1997, pet. ref’d, untimely filed). Accordingly, we find the error was harmless.

Appellant’s second point of error isoverruled, and the judgment of thetrial court is
affirmed.

/s J. Harvey Hudson
Justice
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